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No. 3475.

IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

American Film Company, Inc., a Cor-

poration,

Plaintiff in Error,

vs.

Gideon L. Moye,

Defendant in Error.

BRIEF ON BEHALF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This action was brought by Gideon L. Moye against

the American Film Company, Inc., a Virginia corpora-

tion, in the California state court. The cause was re-

moved to the United States District Court for the

Southern District, Southern Division, upon petition of

the defendant on the ground that the parties were citi-

zens of different states and that the amount in contro-

versy exceeded $3,000.00.
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Gideon L. Moye was the plaintiff in the District

Court and the American Film Company, Inc., a cor-

poration, was the defendant therein, and as they are

referred to in these proceedings as plaintiff and de-

fendant respectively, in this brief we will refer to

Gideon L. Moye as plaintiff and American Film Com-

pany, Inc., a corporation, as defendant.

On November 27th, 1918, the plaintiff was the owner

of an automobile which was driven by his agent, carry-

ing passengers for United Stages Company, a cor-

poration engaged in the stage business between Santa

Barbara and Los Angeles. At the time of the acci-

dent plaintiff's automobile was traveling from Santa

Barbara toward Los Angeles and at a point a few

miles north of Ventura, on the state highway, it met

an automobile owned by defendant American Film

Company, Inc., a corporation, traveling north, which

was being operated by one of its agents. The re-

spective left front wheels on each of the automobiles

collided, resulting in both machines being demolished.

The complaint alleges that on or about Nov. 27th,

1919, a certain automobile owned by plaintiff, and

while being driven by his agent, on the "Rincon road,"

north of Ventura city, was struck with great force

by an automobile owned by the defendant, traveling

northerly, which automobile was so negligently oper-

ated that plaintiff's automobile and the automobile of

defendant collided and plaintiff's automobile, by rea-

son of the negligence of the driver of defendant's

automobile, was broken, injured and demolished and the
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same was rendered entirely useless and could not be run

or operated and was injured beyond repair. That

by reason thereof plaintiff was damaged in the sum

of $1800.00, the value of the automobile, $900.00,

being ninety (90) days' loss of time with said auto-

mobile by plaintiff, $10.50 expenses incurred by plain-

tiff making trips to the scene of the accident and

$500.00 damages sustained by plaintiff from the loss

of a contract with the United Stages.

The defendant filed an answer denying specifically

the allegations of the complaint and as additional

defense set forth alleged that the injuries to said

automobile and the resulting damage to plaintiff was

caused solely through the negligence of the driver of

plaintift"'s automobile in driving said automo-

bile at a rate of speed in excess of thirty (30)

miles per hour and to the left of the center of

said highway, and a third and separate defense that

the damage to plaintiff's automobile, if any, was proxi-

mately contributed to by the negligence and lack of

care of plaintiff and his agents, which contributory

negligence consisted of driving said automobile on said

highway in excess of thirty miles per hour on the

left side of the highway. Defendant also filed a cross-

complaint against plaintiff, as a result of said acci-

dent, claiming that defendant's automobile was struck

by plaintiff's automobile, which was being operated at

a rate of speed in excess of thirty miles per hour on the

left hand side of the said highway and which thereby

struck plaintiff's automobile, overturning it and break-
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mg it to such an extent that it could not be repaired

or placed in condition to be operated again, and by-

reason of said damages became completely valueless.

That said automobile was of the value of $2000.00

before the accident and that by reason of the said

injuries defendant was damaged in the sum of

$2000.00, for which amount defendant prayed judg-

ment against plaintiff; that plaintiff thereupon filed his

answer to the cross-complaint, denying that the injuries

to defendant's automobile were caused by the negli-

gence of plaintiff or his agent and denying the amount

of damage to defendant's automobile. That thereafter,

during the course of the trial, plaintiff by leave of

court filed an amendment to his answer to the cross-

complaint, alleging that the injury to defendant's car

was due to the negligence of defendant, its employes

and agents, in that they operated defendant's car at a

greater rate of speed than was reasonable and proper

at the time and place and without using ordinary care

to keep a lookout for passing vehicles and operated

it on the wrong side of the road in the direction in

which they were traveling, which acts plaintiff alleges

were negligent and unlawful and were the sole and

proximate cause of the accident and injuries to de-

fendant's car.

Thereupon evidence was introduced on behalf of the

respective parties hereto and after argument by re-

spective counsel and instructions by the court, the jury

retired and returned a verdict in favor of plaintiff

and against defendant for damages in the sum of

$1500.00.



— 7 —

Thereafter, within the time provided by law, de-

fendant moved the court for a new trial upon the

following grounds:

(1) That the evidence was insufficient to justify

the verdict.

(2) That the verdict was against law.

(3) Errors in law occurring at the trial and ex-

cepted to by the defendant.

(4) That the verdict of the jury was excessive.

After argument the said motion was denied by the

court, to which ruling the defendant duly excepted.

During the course of the trial plaintiff, a witness

in his own behalf, testified that he went to the scene

of the accident at one o'clock on the morning fol-

lowing the accident, and when he arrived his automo-

bile was on the left-hand side of the road. That he

could see where his automobile had left the highway

and that the right w'heels of his automobile were

eighteen or twenty inches oft' the pavement, for a dis-

tance of forty feet, at which time the collision took

place. He was then permitted to testify that he was

able to tell from the marks and surroundings that his

automobile had turned over, which testimony was

given over the objection of the defendant that the

question called for a conclusion of the witness, and

further testified that the car turned over, although it

was standing on its wheels at the time he saw it.

Defendant moved to strike out the last answer to the

effect that it had turned over on the ground that it

was a conclusion of the witness, which motion was

denied, to which ruling the defendant excepted.
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Durinj;- the course of the trial Flerman Eilers, who

was a passenger in plaintiff's automobile, testified that

plaintiff's driver swerved off the road to the right

and traveled about a hundred feet after so doing; that

he believed they got off the pavement because he felt

the wheels fall and there is a slight shoulder at that

place; that the machine was still off the side of the

road when the collision took place; that after the

collision plaintiff's automobile was on the right side

of the road, going north. It had turned completely

around and was off the highway. He stated that

he did not notice any tracks on the highway at that

time; that he did see tracks on the highway the fol-

lowing day, or two days later; that he thereupon testi-

fied that certain marks which he saw on the following

day were on the right-hand or westerly side of the

road; that the defendant objected to such testimony

on the ground that no foundation had been laid show-

ing the marks were in the same condition on that day

as they were immediately following the accident, or

that they were the same tracks made by the automo-

biles in the accident, which objection was overruled

and to which ruling the defendant excepted. That

thereupon the said witness w^as asked whether the

marks regarding which he had testified were freshly

made, to which question defendant objected on the

ground that it called for a conclusion of the witness,

and the objection being overruled, the witness testified

that it was a freshly made mark, the defendant ex-

cepting to the ruling of the court. That thereafter
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the witness was asked whether certain marks which

he saw the followinj:^ day on the dirt to the rij^^ht or

westerly side of the highway were fresh; that de-

fendant objected to said question on the p^round that

it called for a conclusion of the witness, which objec-

tion was overruled by the court and the witness an-

swered affirmatively. That the defendant excepted to

the ruling of the court. The witness was further

asked what certain marks in the dirt were or what

they were like and responded that they were the marks

of the rear tire of the machine that he was in. That

defendant thereupon moved to strike out the answer of

the witness on the ground that it was a conclusion

of the witness and not responsive to the question, and

the testimony related to a time a day or two following

the accident. The court denied the motion to strike,

to which ruling the defendant duly excepted.

Upon the presentation of the motion for new trial

it was the contention of the defendant that the verdict

and judgment was excessive, which contention should

compel a reversal.

Plaintiff's evidence was that he had purchased the

automobile damaged in the accident for $800.00 sev-

eral months before the accident and that he had sold

what remained of it after the accident for $270.00;

that since the purchase he had used it as an auto stage

and at the time of the accident it was in practically

the same condition as at the time of its purchase.

He then testified that he could have sold the car for

$1500.00 before the accident and that such cars in
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that condition were sold for that price generally at

that time, but that he did not know that that price

was prevailing- in the market at that time.

Thomas Morgan, a witness for plaintiff, testified

that he was familiar with Pierce-Arrow cars and their

market values and that plaintiff's car was of the reason-

able market value of $1200.00, and that in fact plain-

tiff had offered to sell his car to the witness for that

price. [Tr. p. 92.]

Leroy F. Bailey testified that plaintiff's car was

worth from $1200.00 to $1500.00. [Tr. p. 95.]

This was the only evidence oft'ered by plaintiff and

the only evidence received during the course of the

trial to prove the value of plaintiff's automobile.

It will be noted that only one witness testified to

the reasonable market value of plaintiff's automobile,

which was $1200.00; that no other witness testified to

facts showing that the price stated by them was the

reasonable market value, and the remains of the auto-

mobile having been sold for $270.00, the loss sustained

from the damage to plaintiff's automobile amounted to

not more than $930.00. The jury having brought in

a general verdict for $1500.00, it is apparent that the

$570.00 difference was allowed for damages prayed

for as a result of damages claimed to have resulted

from the loss of time by plaintiff with his automobile,

$10.50 expenses alleged to have been incurred in going

to the scene of the accident, and $500.00 damages

alleged to have been suffered by reason of the alleged

loss of contract with the United Stages.
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There was no evidence in the record that plaintiff

had a contract for any length of time but simply that

he had a contract, and no evidence that he lost it.

Neither was there evidence of any expenditure by

plaintiff in going to the scene of the accident to

inspect the damage.

The plaintiff testified that he did not work or attempt

to secure work for three months following the acci-

dent. The court instructed the jury that plaintiff's

measure of damages was the reasonable market value

of plaintift''s automobile just before and immediately

following the accident, which in our opinion was a

correct statement of the law. He further instructed

them that plaintiff was entitled to a fair and reasonable

amount for going to the place of the accident to

examine his property, but as there was no evidence

of any such expenditure, the instruction was not

applicable, but did not harm defendant. The court

further instructed the jury that the plaintiff w^as en-

titled to a fair and reasonable amount for the loss of

the use of his automobile for a reasonable period dur-

ing which he might, by the exercise of ordinary dili-

gence, procure an automobile for the performance of

such services as he was engaged in performing with

the car that was injured. It is therefore apparent

that the $570.00 damage was allowed by the jury

for the loss of the use of his automobile following the

accident.

The defendant claims that this portion of the ver-

dict and judgment was excessive and erroneous for
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the reason that there was no evidence that plaintiff

made a reasonable or any effort to secure an auto-

mobile to take its place or that he had a contract which

would enable him to continue to perform the same

services in the future which he had performed in the

past. The verdict of the jury was therefore excessive

in that it is for a sum greatly in excess of the damage

shown and, therefore, the court erred in denying the

defendant's motion for a new trial. There was no

instruction requested or given regarding the damage

claimed by reason of the alleged loss of contract, and

as we have stated, no evidence showing any loss of

contract.

Upon the motion for new trial the defendant, in ad-

dition to arguing the question of the excessiveness of

the verdict, claimed that the evidence was insufficient

to justify the verdict; that it was against law and

that the court had committed the foregoing errors of

law during the course of the trial, which entitled it

to a new trial, but said motion for new trial was

denied.

The defendant further argued that the complaint

did not allege that plaintiff had at the time of the

accident a contract with the United Stages, nor did

it allege that the automobile was of any value, neither

did it allege that plaintiff lost the use of said automo-

bile for any length of time, nor that he had lost the

contract with the United Stages by reason of the

damage to the automobile. The case was not tried

upon the theory that any such issues were presented.
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Defendant's Specifications of Errors.

The defendant hereby specifies the errors upon

which it relies for reversal and to which its argument

will be addressed. Five errors have been assigned, all

of which were duly excepted to by the defendant, but

for the purpose of facilitating the argument, all of

them with the exception of the fifth will be classified

under one heading. In the following specifications,

therefore, those errors assigned which involve the

same legal question or questions will be grouped for

convenience under one classification. They are as

follows

:

That the court erred in denying defendant's motion

to set aside the verdict of the jury and to grant de-

fendant a new trial herein on the grounds set forth,

to-wit

:

(1) That the evidence was insufficient to justify

the verdict;

(2) That the verdict was against law;

(3) Errors in law occurring at the trial and ex-

cepted to by the defendant;

(4) That the verdict of the jury was excessive.

[Fifth assignment of error, see Trans, pp. 153-4.]

11.

(1) The court erred in overruling the defendant's

objection to and admitting testimony offered by plain-

tiff by which plaintiff, who was not present at the time

of the accident, testified to his conclusions that the
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aiitomobilc of the plaintiff turned over. For the pur-

pose of eliciting this testimony plaintiff's counsel pro-

pounded the following questions to him:

"0. By Mr. Stone: Could you tell from the marks

and surroundings as to whether or not it had turned

over ?

A. Yes, sir.

Mr. Ford : We object to that as calling for a con-

clusion of the witness.

The Court : \\''ell, do you claim it did not turn over,

Mr. Ford?

Mr. Ford : I don't know just exactly how it did. I

will draw my conclusions from the marks that were

there, and argue to the jury. 1 don't think this wit-

ness has a right to testify

—

The Court: I will overrule your objection.

Mr. Ford: Exception.

A. Yes, it turned over. The car pretty near

changed ends with itself. The wheel went down, and

it went right over on the top, and then half over on

the wheels. That is where it stopped, on the wheels,

—

pretty near once and a half.

Mr. Ford: I move to strike out the answer on the

ground it is a conclusion.

The Court: The last statement will be stricken out,

Tt went over once and a half.' If it landed on its

wheels, certainly that could not be so." [First assign-

ment of error, see Trans, pp. 149-150.]

(2) The court erred in overruling defendant's ob-

jection to and admitting testimony offered by plaintiff

by which plaintiff proposed to show the condition of

the road and certain marks thereon two days after the

accident, without laying a proper foundation to show
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that said road was in the same condition on said day

as it was immediately following the accident. For the

purpose of eliciting this testimony, counsel for plain-

tiff propounded the following questions to one Herman

Eilers

:

"Q. Where were those marks, with reference to the

center of the highway?

Mr. Ford: Objected to on the ground no f/mdation

has been laid showing the marks were in the same con-

dition on that day,—too remote.

The Court: The objection will be overruled.

Mr. Kilgore: Answer the question. Mr. Reporter,

read the question, please, sir.

Mr. Ford: Take an exception.

(Question read.)

A. Where were they?

O. By Mr. Kilgore: Where in the highway were

they with reference to the center, to the right of the

road or to the left?

A. Towards the right." [Second assignment of

error, see Trans, p. 151.]

(3) The court erred in overruling defendant's ob-

jection to and admitting testimony offered by plaintiff

by which plaintiff proposed to have said Herman Eilers

testify to his conclusion that certain marks which he

did not observe immediately following the accident, but

which he saw two days following the accident, were

freshly made marks, and for the purpose of eliciting

this testimony counsel for plaintiff' propounded the fol-

lowing questions to said witness:



-16—

"Q. Those marks, or that mark to which you have

just testified, was it a freshly made mark on the

highway ?

A. Yes, sir.

Mr. Ford: We object to that as calHng for a con-

chision of the witness.

The Court: Objection overruled.

Mr. Ford: Exception.

O. Did you notice any tracks or marks on the dirt

to the right side of the highway?

Mr. Ford: Going north or south?

A. Yes.

Mr. Kilgore: Going south. And were they fresh?

Mr. Ford: Objected to as calling for a conclusion

of the witness.

A. Yes.

The Court: Overruled.

Mr. Ford: Exception.

Mr. Kilgore: Answer the question.

A. Yes, they were fresh." [Third assignment of

error, see Trans, pp. 151-2.]

(4) The court erred in denying defendant's mo-

tion to strike out the answer of said witness. Filers,

to the effect that the marks that he saw upon said

highway were the marks of the tires of the automobile

in which he was a passenger, which motion was

made upon the ground that it was a conclusion of

the witness. For the purpose of eliciting this testi-

mony, counsel for plaintiff propounded the following

questions to said witness:

"Q. Describe what those marks were, what they

were like?
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A. They were off of the—you mean the mark on

the pavement or off of the highway in the dirt?

O. Off of the highway, to the right, in the earth.

A. They were the marks of the rear tire on the

machine I was in.

Q. The marks of the tires of the machine you

were in?

A. Yes.

Mr. Ford : I move to strike that out as a conclusion

of the witness and not responsive to the question.

The Court: Overruled.

Mr. Ford: Exception.

The Court : I understood him to say it looked like it.

Isn't that right?" [Fourth assignment of error, see

Trans, pp. 152-3.]

ARGUMENT.

I.

A. The Court Erred in Refusing the Defendant's

Motion for Nev^^ Trial on the Ground That the

Verdict and Judgment Were Excessive, in That

the Evidence Shows Conclusively That the Dam-

age Suffered by Plaintiff Could Not Have Ex-

ceeded the Sum of $930, Being the Reasonable

Market Value of His Automobile Prior to the

Accident, To-wit, $1200.00, Less Its Value

Thereafter, To-wit, $270.00, and That the Ver-

dict in Excess of Said Sum Was Excessive and

Contrary to Law.

The court instructed the jury on the measure of

damages as follows:

(a) "The damages which a party is entitled to

recover for injury to personal property is the reason-
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able value of the damage. In this case if you find

that the plaintiff's automobile was damaged to such

an extent that it would not pay the plaintiff to have

it repaired, his damage zvould be the fair and reason-

able market I'alne of the automobile just prior to the

accident, less its fair market value immediately after

the accident; or, in other zvords, you should assess the

damage to the car by reason of the accident." [Trans.

p. 142.]

(b) "The plaintiff is entitled to a fair and reason-

able amount for going to the place of accident for the

purpose of examining the automobile and determining

zvhether or not it could be repaired, and the plaintiff

had a right to so determine whether or not it would

pay him to have it repaired." [Trans, p. 142.]

(c) "You may also find for the plaintifif the fair

and reasonable amount for the loss of the use of his

automobile for a reasonable period of time during

which he might, by the exercise of ordinary diligence,

procure an automobile for the performance of such

services as he was engaged in performing with the

car that was injured."

The evidence showed that plaintiff had purchased

the auto in question in September, 1918, for $800.00

and immediately put it in service with the United

Stages and operated it from September, 1918, until the

time of the accident. [Plaintiff's testimony, cross-ex.,

Trans, p. 61. j On direct examination he had testified

as follows:

"My car was a 1912 Pierce Arrow, in first-class con-

dition before the accident. I never attempted to have

it repaired after the accident, as I felt it was not in

condition to be repaired. I simply got rid of it for
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whatever I could get. I could have sold it for $1500.00

right at the time before it happened, if I had wanted

to. I know that such cars in that condition were sell-

ing for that amount of money at that time generally.

/ don't knozv that that price zvas prevailing in the

market. I didn't think it was enough for mine. My
car was worth that much. I sold the remains of the

automobile for all I could get under the conditions.

I tried several places and got $270.00." [Trans, pp.

55, 56.]

Thomas Morgan, a witness for plaintiff, testified as

follows, regarding the value of plaintiff's car:

"I had used Pierce Arrow cars in our business and

had been familiar with the value of such cars on the

market at the time, in the condition that plaintiff's car

was in. Some time previous to that plaintiff offered

his for sale to me for $1200.00. I would say that

$1200.00 would be a reasonable price for it." [Trans.

p. 92.]

LeRoy F. Bailey, another witness for plaintiff, testi-

fied as follows:

"I was acquainted with the plaintiff"'s car before

the accident and have occasion to buy and sell and

exchange automobiles of that kind. I was familiar

with the value of such cars as plaintiff's at the time

of the accident. Plaintiff's car was worth from twelve

hundred to fifteen hundred dollars." [Trans, pp.

94-5.]

Section 3333 of the Civil Code of California, which

is the section governing and determining the measure

of damages in this case, provides as follows:
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"Breach of Obligation Other Than Contract.

For the breach of an obhgation not arising from

contract, the measure of damages, except where

otherwise expressly provided by this code, is the

amount which will compensate for all the detri-

ment proximately caused thereby, whether it could

have been anticipated or not."

In construing this section in an action involving the

damage to an automobile and which case is the leading

authority in California, it is said in Kincaid v. Dunn,

26 Cal. App. 6S6:

"Section 3333 of the Civil Code provides: *For

breach of an obligation not arising from contract,

the measure of damages * * * is the amount

which will compensate for all of the detriment

proximately caused.' This detriment, in the ab-

sence of total destruction of the property, is the

difference in the value of the property immediately

before and after the injury; provided, however,

if the injury be capable of repair at an expense

less than the diminution in value of the property

as injured, the damage is limited to the cost of

making such repair. (Sedgwick on Damages, Sec.

435, 9th Ed.)"

We believe that it is well settled that where the

measure of damages is fixed by a state statute and

the statute has been interpreted by the highest court

of the state, this interpretation will be followed by the

courts of the United States. To this effect is the deci-

sion in New York, L. E. & W. R. Co. v. Estill, in

the U. S. Supreme Court, 37 Law. Ed. 292, at page

306 thereof, the court states:
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"It is well settled as a general rule that the

measure of damages in the case of a common car-

rier is the value of the goods entrusted to it for

transportation, with interest from the time when
they ought to have been delivered. Mobile & M.
R. Co. V. Jurey, 111 U. S. 584 (28:527); Gray
V. Missouri River Packet Co., 64 Mo. 47; Dunn
V. Hannibal & St. J. R. Co., 68 Mo. 268; Hutchin-

son, Carriers (2d Ed.), paragraph 771; 1 Suth-

erland, Damages, 629. But when the matter ap-

pears to have been regulated by statute in the

state, and the statute has been interpreted by its

highest court, the regulation of the statute will

be followed in the courts of the United States."

Section 3354 of the Civil Code of California defines

vahie as follows:

''Value, How Estimated in Favor of Buyer.

In estimating damages, except as provided by sec-

tions three thousand three hundred and fifty-five

and three thousand three hundred and fifty-six,

the value of property, to a buyer or ozvner thereof,

deprived of its possessioii, is deemed to be the

price at which he might have bought an equivalent

thing in the market nearest to the place where the

property ought to have been put into his posses-

sion, and at such time after the breach of duty

upon which his right to damages is founded as

would suffice, with reasonable diligence, for him

to make such a purchase."

Construing the decision in the case of Kincaid v.

Dunn, 26 Cal. App. 686, in the light of the definition

of value, as given in section 3354 of the Civil Code,

and the evidence introduced, it is apparent that the
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only evidence of value within the meaning of the

statute is that of the witness, Morgan, to-wit, $1200.00,

and it further appearing that the automobile was too

badly damaged to be repaired [plaintiff's testimony,

Trans, p. 551, it was sold for $270.00 [Trans, p. 56],

making the damage suffered by plaintiff in the sum of

$930.00 and no more. Therefore, the judgment of

$1500.00 was greatly in excess of the actual damage

suffered and must have been arrived at by the jury

in taking into consideration other matters than the

sole question to be determined by it in the case, to-wit,

the market value of the automobile immediately prior

to and following the accident.

As we have heretofore shown, the jury was in-

structed that plaintiff was entitled to compensation

for going to the scene of the accident to examine the

property. The com.plaint alleges that he expended

the sum of $10.50 in going there and to Ventura, but

the evidence did not disclose the expenditure of any

sum for that purpose and therefore it must be assumed

that the jury did not give it any consideration. How-

ever, the amoimt of the damages to be given for that

item is limited to the amount prayed for, to-wit, $10,50,

so that it is apparent the remainder of the $570.00,

being the amount of the judgment in excess of the

damages to the automobile, must have been given under

the instruction that plaintiff was entitled to recover

for the loss of the use of his automobile for a reason-

able period of time during which he might, by the

exercise of ordinary diligence, procure an automobile
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for the performance of such services as he was en-

gaged in perforniing with the car that was injured.

Taking the most favorable attitude to plaintiff, it must

be admitted that the jury allowed him the sum of

$559.50 for damages under the foregoing instruction.

Bearing in mind the instructions, it will be interesting

to refer to the evidence on the point. Plaintiff testi-

fied as follows, at pages 61 and 62 of the transcript:

"I purchased another car as soon as I could after

the accident; that is, tzvo or three months thereafter,

as soon as I could afford to get one."

There was no evidence in the record of any effort

on plaintiff's part to secure another automobile after

the damage to his car, and therefore nothing in the

record to show any damage by reason of the loss of

the use of his automobile. Plaintiff testified [Trans,

p. 56] as follows:

"I was running about twelve or fourteen dollars

profit on the day. This had continued right along

every day before the accident."

However, his testimony should be considered in con-

nection with the testimony of his witness Bailey, the

manager of United Stages Company, by whom he was

employed, which was as follows:

"Plaintiff worked for United Stages on a lease con-

tract; a guarantee of $11.00 per day and fifty per cent

over the $11.00 of the gross receipts. I could not

say off hand without looking into the books what

plaintiff's profits were."
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as well as the testimony of plaintiff [Trans, p. 62], as

follows

:

"Mr. Thompson was driving the car at the time of

the accident. We had made no agreement at all with

Mr. Thompson regarding his pay. He wanted to drive

that day and 1 let him drive, but made no agreement as

to price. I had driven it before that time and con-

tinued to drive cars after this accident when I got one

myself."

This testimony shows that if plaintiff was making

$12 to $14 per day that such sum included his own

services, which must have been at least $5.00 per day.

There was no evidence on this point, but under the

familiar doctrine the jury had a right to take into

consideration their own knowledge of the subject. This

doctrine has been declared in the following cases:

In the case of Cederberg v. Robison, 100 Cal. 93,

it is said:

"Presumption as to Knowledge of Jury.—In an

action to recover damages for the breach of a

contract to harvest grain at a certain rate per

acre, where the record upon appeal shows the

particulars in which the plaintiff rendered services

and incurred expenses in making preparations for

the performance of the contract, and that his men
and horses and harvesting-machine remained idle

for a week by reason of its breach, but does not

show any evidence of the value of the services

rendered by plaintiff and his men and teams, or

the expense to which he was subjected by the

breach of the contract, it may be assumed that the

jury were familiar with such work, and that they
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estimated the value of the services and the ex-

penses necessarily incurred from their own knowl-
edge and experience, and if the amount allowed

therefor is not excessive the verdict of the jury

should not be disturbed.

''Province of Jury—Knozvledgc of Values Not
Proven. Juries are in many cases permitted to

exercise their individual judgment as to value upon
the subjects presumptively within their own
knowledge, which they have acquired through ex-

perience of observation, and the objection that no
evidence was presented before them upon such

subjects is insufficient to defeat their verdict."

This case has been approved in the following cases:

Butter V. Ashworth, 102 Cal. 66?>-666',

Melone v. Sierra Railway Co., 151 Cal. 113-115;

Storrs V. Los Angeles Traction Co., 134 Cal. 94.

The greatest damage that plaintiff could have suf-

fered per day, giving the greatest latitude possible to

the evidence in his favor, is the sum of $14.00. less

the wages of a driver at $5.00 per day, leaving a net

profit of $9.00 per day. Therefore, in order to justify

this verdict it must be conceded that 62 days was a

reasonable length of time in which to secure another

automobile to take the place of the damaged one. By

reference to the complaint [Trans, p. 8], it will be

seen that plaintiff did not claim damages for the loss

of the use of his automobile until he could secure a

new one, but rather that his claim was for

"$900.00, being ninety days' loss of time by plaintiff

with said automobile at $10.00 per day." [Trans, p. 8.]
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Therefore, according" to his own verified complaint,

his loss, including his own loss of wages, amounted to

$10.00 per day, and deducting the reasonable value of

his services, the damage from the loss of the use of

the automobile was $5.00 per day, which in our opinion

is a more reasonable value for such services. If such

is the true value, then the jury to justify the verdict

must have held that approximately 112 days was a

reasonable time to enable plaintiff to secure a new

automobile to take the place of the damaged one. If

damages are properly allowable at all for such a claim,

it is the defendant's contention that the limit to the

damage is a reasonable period of time, which would

enable plaintiff to purchase another automobile in the

nearest market. As we have shown, there was no evi-

dence of any effort on plaintiff's part to purchase or

secure another auto and certainly the jury would not

be sustained in saying that 112 days or 62 days, is a

reasonable length of time to secure a new automobile.

We have argued this matter quite at length, in spite

of the fact that we believe that plaintiff's recovery

should be properly limited to the difference, in market

value, of the automobile before and after the accident.

Conceding for the sake of argument that the instruc-

tion of the court regarding additional damages to be

correct, we nevertheless maintain that our contention

that the damages are excessive, cannot be avoided and

that therefore the verdict and judgment must be

reversed.
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B. The Evidence Was Insufficient to Justify the

Verdict of the Jury, for the Reason That the Un-

disputed Evidence Shows That the Damage Suf-

fered by Plaintiff Was the Difference in the

Market Value of the Automobile Immediately

Before and After the Accident, To-wit, the Sum
of $930.00 and That Therefore the Verdict

Being for a Sum in Excess of Said Amount,

To-wit, $1500, Was Contrary to the Evidence,

and That Therefore the Court Erred in Refus-

ing the Defendant's Motion for New Trial, on

Said Ground.

This point is to a certain extent covered in our

point I, in which we maintain that the verdict is ex-

cessive. Section 3333, Civil Code (which is set forth

in full under point I) is the statute governing the

measure of damages in the action. Kincaid v. Dunn,

26 Cal. App. 686, in construing this action in a case

involving the damage to an automobile, determined

that the damage

"Is the difference in the value of the property

immediately before and after the accident; pro-

vided, however, if the injury be capable of repair

at an expense less than the diminution in value of

the property injured, the damage is limited to the

cost of making such repair."

This doctrine has been upheld in 17 Corpus Juris, p.

877, wherein it is said:

"(b) Injuries Short of Loss or Destruction.

The measure of damages for an injury to personal

property which has not been entirely destroyed is
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the diflference between its value at the place im-

mediately before and immediately after the in-

jury."

It is the rule followed in practically every jurisdic-

tion in the United States.

It is conceded to be the rule in the case of Chicago,

B. & O. R. Co. V. Gelvin, 238 Federal 14-18, wherein

it is said:

"Assuming that there is a cause of action stated

in the first count of the petition for damages to

personal property, to-wit, the cattle of the plain-

tiff, there is little dispute between the parties as

•to the proper measure of damages and the law

applicable in the ascertainment of the damage in

such cases. It seems to be conceded by all parties

that the true measure of damage to personal prop-

erty that has not been entirely destroyed, as ap-

plicable to the plaintiff's cattle in this case, is the

difference between the value of the cattle in the

plaintiff's pasture on the 10th day of August,

1912, immediately before the fire, and their value

on the farm there at Maitland after the fire, if

there was any such difference."

In a note contained in 6 L. R. A. 454, it is approved

in the following language:

"The measure of damages in ordinary cases

where property is not entirely lost or destroyed,

or practically and substantially so, but is only im-

paired in value or partially destroyed, is the dif-

ference between the value before the injury and

immediately thereafter, and reasonable expense

incurred, or value of time spent in reasonable en-
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deavors to preserve or restore the property in-

jured. (Field, Damap^es, 621; Eastman v. San-

born, 3 Allen 594; Harrison v. Missouri Pac. R.

Co., 5 West. Rep. 3^5. 88 Mo. 625."

There is a distinction in the case of property in-

jured, which is capable of being repaired, and that

which cannot be repaired. In the first instance the

damage as shown by the foregoing authorities is the

difference in value immediately before and after the

accident. However, where the property is capable of

repair, the measure of damages is the amount of the

injury to the property, together with the value of its

use during the time required by the exercise of proper

diligence to repair it. To such effect is the doctrine

laid down in 17 Corpus Juris, p. 878, as follows:

"Where through an injury to property plaintiff

is temporarily deprived of its use, the measures

of his damage is the amount of the injury to the

property, together with the value of its use during

the time required by the exercise of proper dili-

gence to secure its repair."

And in a somewhat analogous case it is said in 17

Corpus Juris, p. 880:

"Where the animal dies from the injury, the

owner is not entitled to a recovery for the loss

of the use of the animal during the period l)e-

tween the injury and the death."

Citing

Atlanta Cotton Seed Oil Mills v. Coft"ey, 80

Ga. 145, 4 S. E. 759;

Contra, Jones v. Texas etc. R. Co., 125 La. 542,

547, 51 S. 582.
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We believe it is well settled that when the verdict

is for an entire sum and does not specify the amount

of the several items of damage which the court in-

structed the jury it might consider, that it is impos-

sible to determine what would have been awarded in

the event they did not consider certain facts as entitling

the plaintiff to additional damages, and that the verdict

should be set aside. To such effect is the case of

Lathrope v. Flood, 135 Cal. 458-461, in which the

court used the following language:

''As the verdict is for an entire sum, and does

not specify the amounts of the several items of

damage which the court instructed the jury that

it might consider in making up its verdict, it is

impossible to determine the amount which would

have been awarded in the absence of such instruc-

tion, and the verdict should therefore have been

set aside."

In the case at bar, it being impossible to determine

what damages would have been awarded, if the jury

had not allowed an excessive sum for the time spent

in securing an automobile to take the place of the

damaged one, and it being conclusively shown that the

judgment for $1500.00 was excessive, the judgment

must be reversed.
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ll.

The Court Erred in Overruling Defendant's Objec-

tion to and Admitting Testimony Offered by

Plaintiff by Which Plaintiff Proposed to Have

Herman Eilers, One of His Witnesses, Testify

to His Conclusion That Certain Marks, Which

He Did Not Observe Immediately Following

the Accident but Which He Saw Two Days Fol-

lowing the Accident, Were Freshly Made Marks

and to the Effect That Certain Marks That He

Saw Upon the Highway at Said Time Were the

Marks of the Automobile in Which He Was a

Passenger, Which Objection and Motion to

Strike Were Made Upon the Ground That It

Called for a Conclusion of the Witness; the

Court Also Erred in Overruling Defendant's

Objection to and Admitting Testimony Offered

by Plaintiff by Which Plaintiff Proposed to

Show the Condition of the Road and Certain

Marks Thereon Two Days After the Accident

Without Laying a Proper Foundation to Show

That Said Road Was in the Same Condition On

Said Day as It Was Immediately Following the

Accident.

The argument to follow is addressed to all of the

errors specified under specifications of error, supra.

They are briefly, (1) that the court erred in overruling

defendant's objection to and admitting testimony of-

fered by which plaintiit, who was not present at the

time of the accident, to testify to his conclusion that

the automobile of the plaintiff turned over; (2) that
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the court erred in overruling defendant's objection to

and admitting testimony offered by plaintiff by which

plaintiff proposed to show the condition of the road

and certain marks thereon two days after the accident,

without laying the proper foundation to show that

said road was in the same condition on said day as it

was immediately following the accident; (3) that the

court erred in overruling defendant's objection to and

admitting testimony offered by plaintiff by which

plaintiff proposed to have said Herman Eilers testify

to his conclusion that certain marks which he did not

observe immediately following the accident but which

he saw two days following the accident, were freshly

made marks; (4) the court erred in denying defend-

ant's motion to strike out the answer of said witness

Eilers to the effect that the marks that he saw upon

said highway were the marks of the tires of the auto-

mobile in which he was a passenger, which motion was

made upon the ground that it was a conclusion of the

witness.

Mr. Eilers had testified in substance that he was a

passenger in plaintiff's automobile at the time of the

accident, but that he did not observe any marks there

at that time, but returned to the scene of the accident

two days following the same, and at that time ob-

served certain tracks and marks which he was allowed

to describe to the jury, and was further allowed to

testify to his conclusion that some of the marks in

question were the tracks made by the tires on plaintiff's

automobile and that other tracks which he saw were

fresh tracks and were on the westerly side of the
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highway, which evidence was ofTered for the purpose

of attempting to prove that plaintiff's automobile was

on the right-hand side of the highway, going south,

and that as a collision took place, necessarily the auto-

mobile of defendant must have been on the left-hand

or westerly side of the road, traveling north, or the

accident could not have occurred.

As we have hereinbefore stated in our opening state-

ment, the witnesses who were passengers in plain-

tiff's automobile at the time of the accident, and who

were the only witnesses for plaintiff who actually saw

the accident, testified that at the time of the collision

plaintift''s automobile was on the right-hand side of

the road traveling south, to-wit, to the west of the

center of the said highway. On the other hand, the

witnesses for defendant who were passengers in de-

fendant's automobile and witnessed the collision testi-

fied positively that defendant's automobile was on

the right-hand side of the road, traveling north on the

easterly side of the center of the highway.

There was a certain gash in the highway at about

the scene of the accident, w^hich was five feet six inches

distant from the westerly side of the pavement, which

gash or cut plaintiff contended was made by the spokes

or hub of the front wheel of plaintiff's automobile at

the time of the collision. On the other hand, plaintiff

further contended that certain marks on the dirt

eighteen inches west of the paved portion of the high-

way were made by the right wheel of plaintift''s auto-

mobile at the time of the accident, which evidence was
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introduced for the purpose of showing that plaintiff's

automobile was actually on the right-hand side of the

road at the time of the collision. The uncontradicted

evidence in this case showed that plaintiff's automo-

bile was of a sixty inch tread, which would show con-

clusively that the right wheel of plaintiff's automobile

could not have been eighteen inches west of the edge

of the highway and at the same time make a cut in

the paved portion of the highway five feet six inches

east of the westerly side of the highway, for in order

to do so it would appear that plaintiff's automobile

must necessarily have a tread of seven feet.

We respectfully contend that the error of the court

in allowing the foregoing evidence by plaintiff and by

the said Herman Eilers to be introduced was greatly

detrimental to defendant's case and undoubtedly had

great weight in determining the issues on this point

in favor of plaintiff. The witness was allowed to

state his positive conclusion that certain tire tracks

which he saw two days following the accident were

made by plaintiff's automobile on the night of the

collision. The jury undoubtedly considered and had a

right to consider, if it is proper to allow such evidence

to be introduced, that in fact plaintiff's automobile did

make the track eighteen inches west of the paved

portion of the highway and that therefore plaintiff

could not have been at fault and that the sole cause

of the collision was defendant's negligence in being on

the left-hand side of the road.

The state highway is constantly traveled over by

automobiles of various types, using standard types of
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tires which were used upon plaintiff's and defendant's

automobiles at the time of the accident. It is ap-

parent, therefore, that it would be impossible for a

road to remain in the same condition for two days

in so far as the marks made by automobiles thereon

are concerned, and that the testimony of plaintiff as

to certain track marks which he saw following the

accident was not properly admissible in evidence.

It is well settled in this state that where the evidence

is improperly introduced over the objection of a party

to the action, that unless it can be seen that the evi-

dence had no influence on the verdict, a new trial

should be granted. In the early case of Santillan v.

Moses, 1 Cal. 92-93, it is said:

*'Upon the trial, for the purpose of establish-

ing the claim of the plaintiff, numerous questions

were put to his witnesses, and excepted to by the

defendant, many of which were improper, and the

answers to some of which improper questions may
have had, and probably did have, weight with the

jury in forming their verdict. In such case the

rule is, that, unless it can be seen that the illegal

testimony could have had no influence upon the

verdict, we ought to grant a new trial ; and it is

impossible to tell what weight the jury allowed to

the testimony thus improperly elicited."

That it is error to admit the opinion or conclusion

of witnesses under the foregoing circumstances is so

well settled that authority is not needed to sustain this

contention. However, in the case of Nelson v. Sumida,

19 Cal. App. 171, at 176, it is said:
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"W^ith respect to the trial court's rejection of

testimony bearing upon the issue of warranty, it

will suffice to say that in each instance wherein

the ruling of the court is claimed to be erroneous,

the question objected to sought to elicit the opinion

or conclusion of the witness, and for this reason,

if for no other, the testimony was properly ex-

cluded."

To allow a witness to testify regarding physical con-

ditions, of a state highway, two days following the

accident, which is constantly traveled, is so apparently

erroneous that we will not weary the court with cita-

tions regarding the same. In order to admit such

evidence it must necessarily appear that the road was

in the same condition at the time of inspection as it

was at the time of the accident and the admission of

such testimony of a condition at so remote a period

is very serious error on the part of the trial court,

necessitating a reversal. In this case it cannot be

said that such evidence did not cause the jury to bring

in a verdict and as the court apparently felt that it was

material, certainly the jury would be justified in con-

sidering it and no doubt did consider it in arriving at

its verdict.
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Conclusion.

From an examination of the transcript and from

the argument hereinbefore set forth, it is apparent that

the judgment of the jury was greatly in excess of the

actual damage shown to have been suflfered by the

plaintiff. In view of this fact, we believe that on this

point alone the judgment should be reversed. The

errors set forth in point II of our argument in our

opinion are of such a serious nature that they alone

would warrant a reversal of the case. The case at best

was a very close one with an absolute conflict of evi-

dence before the jury, and the evidence which was

allowed to go before the jury undoubtedly had the

effect of deciding the case against defendant herein.

We respectfully submit, therefore, that on each and

all of the grounds set forth in the specifications of

error the judgment of the District Court should be

reversed.

Respectfully submitted,

Ford & Bodkin,

Thompson & Robertson,

Attorneys for Plaintiff in Error.




